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LAST YEAR

«382 Respondents received
from survey of APBI

*21% of respondents attended
the SB training sessions.

*Training sessions rating = Very
Informative.

- SB Participation vs. SB
Subcontracting 93%

- Organizational Conflict of
Interest 87%

- Lowest Price Technically
Acceptable 89%

THIS YEAR

Request for Information (RFI)
solicited topics of interest from
Industry

v'Panel sessions formed resulted
from the RFI.

v'Larger Venue
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FY14 Final

Buying FY14 SB SB FY14 SB FY15 SB

Commands Spend Achievement Goal Goal
AMC $9.11B 23.81% 19.25% 20.25%
USACE $7.04B 46.17% 41.50% 41.50%
NGB $1.51B 70.79% 61.00% 61.00%
MEDCOM $0.69B 56.18% 54.00% 54.00%
USAMRAA $0.42B 34.17% 23.00% 23.00%
PEO STRI $0.26B 16.23% 18.00% 16.00%
INSCOM $0.14B 19.15% 17.00% 17.00%
Total Army | $19.17B 31.72% 26.50% 26.50%

Data Source: FPDS-NG Small Business Achievements by Awarding Organization Report, 2014NOV03

Army Small Business (SB) Performance FY14

Army Total Spend
(total dollars obligated

within the United States

to both large and small
businesses)

$60.43B




CECOM/CA4ISR FY 2014
Small Business Achievements

SB Eligible $ 6,202,186,335

SMALL BUSINESS

CATEGORY FY14 Goals % FY14 ACTUAL% FY 14 DOLLARS FY15 Goals %
Small Business 11.50% 18.06% $1,120,085,328 13.80%
Small Disadvantaged
Business 2.50% 10.10% $ 626,193,313 4.00%
HUBZone 0.40% 1.73% $ 107,055,984 0.60%
Woman Owned SB 0.60% 5.64% $ 350,093,462 2.00%

Service Disabled
VOSB 2.00% 2.67% $ 165,776,227 2.00%

Source: FPDS-NG 15 OCT 2017 15, @

(vsamnv )




CECOM/C4ISR OSBP Team

Alice M. Williams
Associate Director
(443) 861-4371

Ha Dinh-Nguyen Stacey Gaddis
Women Owned/Small Disadvantaged Deputy Associate Director
Program Manager SUBK-Program Manager /Audit & Compliance
(443) 861-4369 (443) 861-4373
Brad Piern James Branson
HBCU/MI Program Manager Veteran/HUBZone Program Manager
(443) 861-4370 (443) 861-4362
Valerie Oliver Karen Thomas
Small Business Specialist Small Business Program Manager/ Policy
Ft. Belvoir, VA (703) 704-0858 (443) 861-4348
Charles Collins David Kern
Small Business Specialist Small Business Specialist
Ft. Huachuca, AZ (520) 533-3001 Tobyhanna Army Depot, PA (570) 615-8733




CECOM/C4ISR SMALL BUSINESS KIOSK
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Sell your technical competencies/past performance.

Answer all Sources Sought and Request For Information (market
research).

Learn your customer’s mission, competitors and requirements

Seek teaming and joint venture opportunities (small & large
businesses).

Request Debriefings-actively ask questions to improve.

Ensure you understand how you were evaluated and where you
need to strengthen your proposals.




Tips for Large Business

Ensure Compliance with Subcontracting Plans and
Small Business Participation Plans.

Seek teaming and joint venture opportunities.
Create Competitive Pricing.

Enter into Mentor Protege Agreements.




Discussion

= What are your challenges?
Considering the potential budget cuts in FY2015 and
over the next 5 years

How can CECOM OSBP assist you?

10
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PROGRAM OVERVIEW

The RDECOM Office of Small Business Programs (OSBP) fully
supports the Department of Defense (DOD) policy to place a fair
portion of procurement dollars for supplies and services with all
small business socioeconomic program elements. Our Small
Business Specialists will assist you in understanding the
procurement process and provide information on contracting
opportunities. We endeavor to maximize small business
participation in RDECOM contracting and provide support to any
business desiring to contract with the Federal Government.
— Socioeconomic program elements include:

*Small Business

*HUBZone Small Business

*Service-Disabled Veteran-Owned Small Business

«Small Disadvantaged Business

*WWomen-owned Small Business

Historically black colleges, universities and minority institutions

O

U.S.ARMY

12
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OSBP ORG CHART

MG John F. Wharton
CG RDECOM

Mr. Jyuji D. Hewitt
Executive Deputy to
~| the CG RDECOM

CSM Lebert O. Beharie BG William E. Cole
CSM RDECOM OSBP Associate Director DCG RDECOM

John O’ Brien

F—————— - 410-278-1619

T
1 |
AMRDEC Program Analyst
TARDEC e —
I

APG-ACD / Denver

Natick

Edgewood Adelphi

SB Specialist SB Specialist SB Specialist SB Specialist
Jacob Chieffo Joe Bowers Chris Sao Joyce McDonald
410-278-2387 410-278-3236 -- 1--

RTP
SB Team Lead
David Christ
919-549-4278

! I
Natick
Denver APG —-AICD SB SpeCIaIISt
Phil Varney
508-233-4995

US. ARMY

RDECOMI




RDECOM SMALL BUSINESS PERFORMANCE

FY14 FY13
Eligible Eligible
CATEGORY $3.1B ACTUAL GOAL $3.2B ACTUAL GOAL
Small Business (SB) $1.2B 37.7% 32.5% $1.1B 34.2% 32%
Small Disadvantaged
Business (SDB) $316.5M 10.1% 7% $286.8M 9.0% 7%
Woman Owned SB
(WOSB) $130.6M 4.2% 4% $147.5M 4.6% 5%
Service Disabled
Veteran Owned Small
Business (SDVOSB) $142.4M 4.5% 2% $140.9M 4.4% 2%
HUBZONE $24.8M 0.8% 1.5% $41.6M 1.3% 3%

14
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TOP NAICS

NAICS NAICS Description =1 F\l;télllgrismess
541330 | Engineering Services $657,516,077
541712 Research and Development in the Physical, Engineering, and Life Sciences
(except Biotechnology) $630,418,372
541990 | All Other Professional, Scientific, And Technical Services $267,468,574
334511 Search, Detection, Navigation, Guidance, Aeronautical, and Nautical System
and Instrument Manufacturing $159,826,168
325412 | Pharmaceutical Preparation Manufacturing $127 454 732
339115 | Ophthalmic Goods Manufacturing $115,999.617
541611 | Administrative Management and General Management Consulting Services $109 465.791
541511 | Custom Computer Programming Services $108,394,996
334516 | Analytical Laboratory Instrument Manufacturing $104,723,234
339113 | Surgical Appliance And Supplies Manufacturing $96.792.775
541711 | Research and Development in Biotechnology $92,849,063
f us. ARMY
15 =)
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HARD TO FILL NAICS

221119 |Other Electric Power Generation 334516 |Analytical Laboratory Instrument Manufacturing
238220 Plumbing, Heating, and Air- 336360 [Motor Vehicle Seating and Interior Trim
Conditioning Contractors Manufacturing
315222 |Men's and Boys' Cut and Sew Suit, 339115 |Ophthalmic Goods Manufacturing
CleliElel O e el (M IEEIlrg 484210 |Used Household and Office Goods Moving
323115 DDigital Printing : 511210 |Software Publishers.
327390 Other Concrete Product Manufacturing| | 531120 |Lessors of Nonresidential Buildings (except
: Miniwarehouses)
CREPEY Plast|_cs e KU1y In_dustry 532120 ([Truck, Utility Trailer, and RV (Recreational
MachinclyiMantigeiiing Vehicle) Rental and Leasin
333293 Printing Machinery and Equipment g
Manufacturing 532310 |General Rental Centers
333319 |Other Commercial and Service 541110 |[Offices of Lawyers
Industry Machinery Manufacturing 541370 |Surveying and Mapping (except Geophysical)
334119 |Other Computer Peripheral Equipment Services
Manufacturing 541620 |[Environmental Consulting Services
334513 |Instruments and Related Products 561990 |All Other Support Services
Manufacturing for Measuring, 611310 Coll Uni o d Professional School
Displaying, and Controlling Industrial olieges, Universities and Frofessional SChools
Process Variables : 611420 |Computer Training
334515 | Instrument Manufacturing for 624221 Temporary Shelters
Measuring and Testing Electricity and
Electrical Signals 811219 Other Electronic and Precision Equipment
Analytical Laboratory Instrument Repair and Maintenance
813410 |[Civic and Social Organizations

34516

Manufacturing

16
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HELPFUL WEBSITES

17

Army Contracting Command Small Business :
http://www.acc.army.mil/command-and-staff/staff/smallbusiness/

Army Materiel Command OSBP :
http://www.amc.army.mil/pa/SMALLBUSINESS.asp

US Department of Defense OSBP :
http://www.acq.osd.mil/osbp/

Department of Army OSBP :
http://www.sellingtoarmy.info/

RDECOM Office of Small Business Programs :
http://rdecom.army.mil/smallbusiness/

Federal Business Opportunities :
https://www.fbo.gov

Army Small Business Innovation Research (SBIR)
http://www.armysbir.mil

US Army Manufacturing Technology (MANTECH)
http://www.armymantech.com

Army Single Face to Industry (ASFI) Acquisition Business Web Site
https://acquisition.army.mil/asfi/

=


http://www.acc.army.mil/command-and-staff/staff/smallbusiness/
http://www.amc.army.mil/pa/SMALLBUSINESS.asp
http://www.acq.osd.mil/osbp/
http://www.sellingtoarmy.info/
http://rdecom.army.mil/smallbusiness/
https://www.fbo.gov/
http://www.armysbir.mil/
http://www.armymantech.com/
https://acquisition.army.mil/asfi/

WARFIGHTER-FOCUSED, GLOBALLY RESPONSIVE, FISCALLY RESPONSIBLE SUPPLY CHAIN LEADERSHIP

DLA: America’s

Combat Logistics
Support Agency
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DLA Mission

« Supporting the Warfighter
— We are America’s Combat Logistics Support Agency
— We Provide effective and efficient worldwide support

— We support more than 1,600 weapons systems with
organizational and intermediate-level maintenance parts.

« DLA Aberdeen Procurement Organization

— We Support CECOM’s Logistics Readiness Center (LRC) with
the Procurement of new DLR Spares

— We Support the C3T, ESA, IEW&S and P/E Directorates

LRC’s Depot Level Reparables are Procured by DLA

WARFIGHTER SUPPORT STEWARDSHIP EXCELLENCE WORKFORCE DEVELOPMENT



Top 10 Contractors by Spend

(Millions)
FY13 FY14

Comractor Dolars | Commtr  Dollrs
RAYTHEON $35.1 ROCKWELL COLLINS $35.1
ROCKWELL COLLINS $16.4 HONEYWELL $31.7
_- EXELIS INC. $22.2
NORTHROP GUMMAN $3.9 RAYTHEON $14.6
HONEYWELL $2.9 CUBIC DEFENSE $9.9

EFW INC. $7.7

I -...cccnonc: .

WARFIGHTER SUPPORT STEWARDSHIP EXCELLENCE WORKFORCE DEVELOPMENT




WARFIGHTER-FOCUSED, GLOBALLY RESPONSIVE, FISCALLY RESPONSIBLE SUPPLY CHAIN LEADERSHIP

‘“\l Fop

Top 10 Types of Items by Spend
(Millions) CECOM
FY12 FY13 FY1l4

GRAND TOTAL i1 MGRAND TOTAL _

Radio Navigation Equipment, Air $40.9  Radio Navigation Equipment, Air $34.5 Navigational Instruments $35.9
Navigational Instruments $21.2  Radar Equipment, Airborne ¢g.,6 Radio & TV Comm. Equip., Air $31.8
Radar Equipment, Airborne $12.7  Intercomm. & PA Sys., Except Air $8.2  Radio Navigation Equipment, Air $28.5
Amplifiers $11.4  Amplifiers ¢5.8 Radar Equipment, Airborne $15.8
Radio & TV Comm. Equip., Air ~ $10.6  Converters, Electrical, Nonrotating $5.1  Auto Pilot Mech. & Airborne Gyro 513.2
Electrical/Electronic Assy. & Electrical/Electronic Assy. & . .

Hardware $8.3 U he $4.3 Converters, Electrical, Nonrotating $11.6
Misc. Comm. Equipment $6.3 Radio & TV Comm. Equip., Air $3.6 Misc. Comm. Equipment $11.4

Intercomm. & PA Sys., Except Air $6.3 Electrical Hardware & Supplies $3.4  Intercomm. & PA Sys, Except Air  $7.8

Flight Instruments $6.2 Navigational Instruments $2.6 Amplifiers $6.8

Cable, Cord & Wire Assy. Comm. $5.6 Microcircuits, Electronic $2.6 Antennas, Waveguide & Equip. $6.4

Trend: Over the last 3 years 60+% of Total Spend in 6 areas.

WARFIGHTER SUPPORT STEWARDSHIP EXCELLENCE WORKFORCE DEVELOPMENT




WARFIGHTER-FOCUSED, GLOBALLY RESPONSIVE, FISCALLY RESPONSIBLE SUPPLY CHAIN LEADERSHIP

DLA Aberdeen Team

Points of Contact

Doug Nevins Steve Bianco Brad Holtzapple

Director Deputy Director Director Small Business /
Douglas.Nevins@dla.mil Stephen.Bianco@dla.mil Competition Advocate
443-861-4510 443-861-4560 Bradley.Holtzapple @dla.mil

443-861-4562

APG C4ISR Campus — Building 6001

WARFIGHTER SUPPORT STEWARDSHIP EXCELLENCE WORKFORCE DEVELOPMENT


mailto:Douglas.Nevins@dla.mil
mailto:Stephen.Bianco@dla.mil
mailto:Douglas.Nevins@dla.mil

WARFIGHTER-FOCUSED, GLOBALLY RESPONSIVE, FISCALLY RESPONSIBLE SUPPLY CHAIN LEADERSHIP

DEFENSE LOGISTICS AGENCY

AMERICA’S COMBAT LOGISTICS SUPPORT AGENCY

DLA LAND AND MARITIME

WARFIGHTER SUPPORT STEWARDSHIP EXCELLENCE WORKFORCE DEVELOPMENT




Procurement Center
Representative(PCR)

What are the Duties and
Responsibilities of a PCR?

Claude L. Cable, MBA
Procurement Analyst



SM Procurement Center Representative(PCR)
U.S. Small Business Administrat ion Agenda

* Duties and Responsibilities
*Regulation Sources
*Question




Procurement Center Representative(PCR)

What are the Duties and
Responsibilities of a PCR?



SBA

e PTOCUrement Center Representative(PCR)

—Duties and Responsibilities

*FAR 19.402, CFR 13, and NDAA of 2013
—Assigned by SBA
»0One or more
—Policies and Procedures of Contracting Agency
—Liaison or Resident

*Recommending
—Setting aside acquisition
—New qualified small business sources
—Breakout components



SBA

e PTOCUrement Center Representative(PCR)

*Duties and Responsibilities

*No small business available for prime contracting

—Recommend alternative acquisition strategy

*Recommending concerns for inclusion on a list of
concerns for a specific acquisition

*Appeal to HCA

—KQ’s determination of not setting aside for small business

*Conducting periodic review of small business office.



SBA

e PTOCUrement Center Representative(PCR)

*Duties and Responsibilities
—FAR 19.402

*Sponsoring and or participating in conference or training.

—Increase contracting office small business participation.

—SOP 60.02 —Government Contracting -SBA

» “verform complete reviews of purchase requisitions,
acquisition forecasts, subcontracting plans, and systems as
you determine necessary” Chapter 3, pg. 20



SM Procurement Center Representative(PCR)

U.S. Small Business Administration

* Regulations
— Federal Acquisition Regulations (FAR)
— Agency Supplemental Regulations
— http://acquisition.gov

— SBA Legal & Regulatory Information
— Jobs Act -2010


http://acquisition.gov/

SM Procurement Center Representative(PCR)

U.S. Small Business Administration

e Contact Information

— Claude L. Cable, MBA
e Claude.l.cable.civ@mail.mil

* Claude.cable@sba.gov
* 410-278-3107-RDECOM
» 443-861-4338-CECOM
» 443-966-2303- BB



mailto:Claude.l.cable.civ@mail.mil
mailto:Claude.cable@sba.gov

Sm Procurement Center Representative(PCR)

U.S. Small Business Administration

Questions




Organizational Conflicts of Interest

ALC-APG Legal—Nov. 2014

Robert R. Fleck Richard A. Bechtel

Deputy Chief Counsel Attorney Advisor

443-861-5146 443-861-5225
Robert.r.fleck.civ@mail.mil Richard.a.bechtel5.civ@mail.mil

APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW
33 UNCLASSIFIED 090900RAIG2013




OCI - Definition

* FAR 2.101--“Organizational conflict of interest means that because of other
activities or relationships with other persons, a person is unable or potentially
unable to render impartial assistance or advice to the Government, or the
person's objectivity in performing the contract work is or might be otherwise
Impaired, or a person has an unfair competitive advantage.” FAR 9.501

« Contracting officials are to avoid, neutralize or mitigate potential significant
conflicts of interest so as to prevent an unfair competitive advantage or the
existence of conflicting roles that might impair a contractor’s objectivity. FAR
9.504; 9.505

» The responsibility for determining whether an actual or apparent conflict of
interest will arise, and to what extent the firm should be excluded from the
competition, rests with the contracting agency. Because conflicts may arise in
factual situations not expressly described in the relevant FAR sections, the
regulation advises contracting officers to examine each situation individually and
to exercise “common sense, good judgment, and sound discretion” in assessing
whether a significant potential conflict exists and in developing an appropriate
way to resolve it. FAR 9.505.

* OCls can occur at any level (prime, subcontractor, etc.)

. Prejudice is presumed once an OCI is detected.

APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW
34 UNCLASSIFIED 090900RAIG2013




Three Types Of OCls

“Unequal Access to Information”: a contractor has access to nonpublic
information that may provide the contractor a competitive advantage in a
competition for a government contract. FAR 9.505-4. In these unequal access
to information cases, the concern is limited to the risk of the firm gaining a
competitive advantage.

“Impaired Objectivity”. a contractor's work under one government contract
could entall its evaluating itself, either through an assessment of performance
under another contract or an evaluation of proposals. FAR 9.505-3. In these
impaired objectivity cases, the concern is that the firm’s ability to render
impartial advice to the government could appear to be undermineded by its
relationship with the entity whose work product is being evaluated.

“Biased Ground Rules”: a contractor, as part of its performance of the contract,
has in some sense set the ground rules for another government contract by, for
example, writing the statement of work or the specifications. FAR 9.505-1; 9.505-
2. In these biased ground rules cases, the primary concern is that the firm
could skew the competition, whether intentionally or not, in favor of itself. These
situations may also involve a concern that the firm, by virtue of its special
knowledge of the agency’s future requirements, would have an unfair advantage
in the competition for those requirements.

APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW
35 UNCLASSIFIED 090900RAIG2013




OCI Allegations are Common
(v.s.ammv)

« WHY are OCls increasingly common?

Industry consolidation — firms combining supplies and services

« Government buying more services that involve the exercise of
judgment, especially where the contractor is tasked with
providing advice to the Government.

« Use of contract vehicles that encourage marketing by the
contractor

« The use of multiple-award task and delivery order contracts,

which permit large amounts of work to be awarded among a

limited pool of contractors.

APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW
36 UNCLASSIFIED 090900RAIG2013




OCI Allegations are Common

» |f an OCl is alleged, then the Contracting Officer has a duty to
Investigate.

« The Contracting Officer must investigate to determine if the
“hard facts” evidence an OCI. PricewaterhouseCoopers, LLP, B-
409885, et. al. (September 5, 2014).

+ If the Contracting Officer determines that the “hard facts”
evidence an OCI, then the Contracting Officer may eliminate the
contractor from the competition for the procurement or can
mitigate, neutralize or avoid the OCI.

« An OCI allegation may implicate other laws, such as the
Procurement Integrity Act. See FAR 3.104.

* OCI allegations have sometimes led to AR 15-6 investigations,
Defense Criminal Investigative Service (DCIS) investigations,
and/or disciplinary actions for employees.

APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW
090900RAIG2013

37 UNCLASSIFIED



Affiliation

(v.sammy)

GAOQO's test to determine affiliation: “We look for some indication that there
Is a direct financial benefit to the firm alleged to have the OCI.”
AdvanceMed Corp., B-404910.4 et al. (Jan. 17, 2012).

Affiliation will not be found where “relationships between companies ... are
too remote or ... the possibility of a conflict is too unlikely or speculative to
conclude that there is a disqualifying OCI.” Valdez Int'l Corp., B-402256.3,
2011 CPD Para. 13 (Dec. 29, 2010).

Rule: for OCI analysis purposes, GAO will impute to an organization all
Interests of its affiliates

New GAO decision requiring the contracting officer to review and evaluate
the nature and extent of the relationship between parent company and
subsidiary. Fci Federal, Inc., B-408558.4 (October 20, 2014).

While FAR subpart 9.5 does not explicitly address the role of affiliates in
the various types of organizational conflicts of interest, there is no basis to
distinguish between a firm and its affiliates, at least where concerns about
potentially biased ground rules and impaired objectivity are at issue. Q2
Administrators, LLC, B-410028 (October 14, 2014).

APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW
38 UNCLASSIFIED 090900RAIG2013




Affiliation Exists Between

Corporate parents and subsidiaries

Prime contracts and team members/subcontractors, for

purposes of the specific contract under review

« L-3 Services, B-400134.11, 2009 CPD 171 (Sep 3,
2009)

Firms that are officially designated as SBA

mentor/proteges, where the firms share the same office

building and cooperate on multiple projects

 McTech Corp., B-406100 et al (Feb. 8, 2012)

Firms which are engaged in merger negotiations IF

access to competitively useful information

« McCarthy/Hunt JV, B- 402229.2, 2010 CPD P 68
February 16, 2010 (but see Turner Constr. Co. v.
United States, 645 F.3d 1377 (Fed. Cir. 2011)

SSSSSSSSSSSS

APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW
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‘ Increases in Service Contracts- Adds Risk of OCls
(vsam))

* FAR Subpart 9.5—O0rganization and Consultant Conflict
of Interests (OCI).

« Relationship of organizations and the Government,
not the individuals. Nortel Gov’t Solutions, Inc., B-
299522 .5 et al., Dec. 30, 2008, 2009 CPD 9 10; Aetna
Gov't Health Plans, B-254397.15 et al., Jul. 27, 1995,
95-2 CPD 9 129.

 DFARS Subpart 209.571—O0rganizational Conflict of
Interest in Major Defense Acquisition Programs.

 FAR Subpart 3.11 — Preventing Personal Conflicts of
Interests - Contractors Performing Acquisition Functions.

/
APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW




“Nonpublic” Information OCI
(v.s.ARMY)

 Information furnished under a contract with no restrictive

markings does not support an OCI
- CACI, Inc.-Federal, B- 403064.2, 2011 CPD P 31 (Jan 28,
2011)

« Even if information is marked proprietary, not “nonpublic” if can
be obtained through public sources (e.g., personnel lists
accessible by support contractor)

« Science Applications International Corp., B-405718, 2012
CPD 42 (Dec 21, 2011)

« Technical data in solicitations creates no protestable OCI if
agency has Government Purpose or unlimited data rights
- ITT Corp. Electronic Systems, B-402808, 2010 CPD 178

(Aug. 6, 2010)
- Honeywell Tech. Solutions, B-400771, 2009 CPD 49 (Jan
27, 2009)

APG- WHERE INNOVATION AND IMAGINATION PROTECT, ENABLE AND SUSTAIN OUR NATION’S WARFIGHTER TODAY AND TOMORROW
41 UNCLASSIFIED 090900RAIG2013




Informational OCI

(o) Requires Government Involvement

« FAR 9.505 - Informational OCI can be based on access to:
» Proprietary information obtained from Government official without
proper authorization
« Source selection information not available to all competitors
« GAO: when competitor obtains nonpublic information in performing
other contracts
(McCarthy/Hunt JV, B- 402229.2, 2010 CPD P 68 February 16,
2010)
« The GEO Group, B-405012, 2011 CPD 153 (Jul. 26, 2011) and The
GEO Group v. United States, 100 Fed. Cl. 223 (2011)
» Allegation that GEQO'’s Vice President had transferred GEO
proprietary information to awardee during proposal process
« HELD: no OCI because transfer of information was between
private parties
« GAO: “Private dispute between private parties that we will not
consider absent evidence of Government involvement”
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Former Government Employees

PCCP Constructors Joint Venture, B-405036 et al, 2011 CPD 156
(Aug 4, 2011)

Corps of Engineers Hurricane Protection Office (HPO) requirement to replace
temporary water control measures in New Orleans with permanent canal closures
and pumps

« Senior official in HPO left agency while procurement was pending to accept
employment with CBY

« CBY received award; protest filed based on transfer of procurement sensitive
information by former HPO official

« Before awarding to CBY, agency had conducted OCI analysis stating that
procurement was only in official’s general oversight and that he did not have
personal and substantial involvement in procurement

« GAO: agency should have also investigated what information the former official
actually had access to

« CBY Design Builders v. United States, 105 Fed. Cl. 641 (2012) —
upholds result
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‘.* Timing of OCI determinations
(u.5.nrmy ]
« FAR9.504 (a)(1); Tdenlity and evaluate potential

OCls as early in the acquisition process as
possible.”

* FAR 9.504(e): "Before determining to withhold
award [to the apparent successful offeror] based
on conflict of interest considerations, the KO
shall notify the contractor, provide the reasons
therefore, and allow the contractor a reasonable
opportunity to respond.”
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Timing of OCI Determinations

Government is not obligated to assure mitigation of future OCls before those
OCls can be identified with some specificity (Axiom Resource Mgt., Inc. v.
United States, 564 F.3d 1374 (Fed. Cir. 2009)

GAO: “protest that another firm has a conflict of interest is generally
premature when filed before award,” even when the basis for OCI is known
(Guident Technologies, Inc., B-405112.3, 2012 CPD 166 (Jun 4, 2012)

GAO acknowledges future OClIs cannot always be foreseen when an initial
contract giving rise to an OCI is awarded: identification of OCls may “involve
a backward looking analysis, in that the agency must assess whether the
offeror’s prior work created an OCI.” (Energy Solutions Group, B-402324,
2010 CPD 73 (Feb 26, 2010))

COFC: recently held that “the failure by an agency to identify the existence
of a potential significant OCI before the issuance of a solicitation is not fatal.”
(Netstar-1 Government Consulting v. United States, 101 Fed. Cl. 511 (2011)
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. [E3

BUT...

GAO: Where Government makes/publicizes a pre-solicitation OCI
determination, any protest must be filed before solicitation closing date
(Raydar & Associates, Inc., B-401447, 2009 CPD 180 (Sep. 1, 2009;
Honeywell Technology Solutions, B-400771, 2009 CPD 49 (Jan 27,
2009)

COFC: where offeror in pre-solicitation process asks agency to bar
bidder on basis of OCI and agency’s response indicates it will take no
action, protest must be filed before solicitation closing and is untimely if
later filed. (CRA Associates, Inc. v. United States, 102 Fed. Cl. 698
(2012)

COFC: A contractor should not be allowed to protest a federal agency’s
failure to identify and mitigate a conflict of interest when the contractor
knew about the alleged conflict of interest from the start, but failed to
assert it, via protest, prior to award. (McTech Corp v. U.S., 105 Fed CI.
726 (2012).

COFC recently emphasized “strong preference” for early identification of
OCls in a detailed discussion (Netstar-1 Government Consulting V.
United States, 101 Fed. CI. 511 (2011))
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Tips to Reduce the Risk of an OCI

« Conduct OCI analysis as early as possible in accordance
with FAR 9.504(a).

 Inherent risk of an OCI if a contractor
« Works on or has access to requirements documentation,

to include statements of work/performance work
statements.

« Has early access to the IGCE or other source selection

information.

* Has access to other competitively useful information.
* Access to information -- whether in meetings, by e-mail,
through access to computer databases, in files, etc.

Restrict contractor access to computer databases and
iInformation unless needed to perform work.
Contractors should identify potential OCls as and when
they occur.

Train employees on OClIs.
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Tips to Reduce the Risk of an OCI

. V\llork with the contracting officer to implement OCI mitigation
plans.

» Unequal Access to Information OCls may be mitigated by a
firewall if the firewall is sufficiently comprehensive. Firewalls
should be audited every six (6) months to see if changes are
required.

» Firewalls should include Nondisclosure Agreements (NDAS),
segregation of contract performance into a single contract
segment, computer and physical security measures, training
and appropriate monitoring by management.

» Firewalls should separate the relevant contractor personnel
from other of contractor's business units electronically,
organizationally, and physically.

« Other mitigation alternatives might be to (a) modify the
statement of work of the pre-existing contract to eliminate the
conflicted scope of work, or (b) contractor divestiture of the
conflicted business unit.

- Offerors to identify any potential conflicts of interest and propose
mitigation plans, and contracts can include an Organizational
Conflict of Interest clause that applies post-award.
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Tips to Reduce Improper Sharing of Proprietary Information

 If a Government support contractor will have access to proprietary

Information of another contractor, then the support contractor

should first enter into a non-disclosure agreement directly with the

other contractor.

« See Netstar-1 Government Consulting, Inc. v. U.S., 101 Fed. CI.
511 (2011); Spectrum Sciences and Software, Inc. v. U.S., 84
Fed. Cl. 716 (2008); and U.S. Marine, Inc. v. U.S., 722 F.3d
1360 (Fed. Cir. 2013).

* FAR 9.505-4(b).

 DFARS 209.505-4(b).

 FAR 9.505-4(b) and DFARS 209.505-4(b) agreements are in
addition to Non-Disclosure Agreements.

« Make sure that Government personnel include any contractor
proprietary markings on documents BEFORE turning the
iInformation over to contractors.

/1 )
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Tips to Reduce Personal Conflicts of Interest

Personal Conflicts of interest involve individuals rather than the companies
that employ them.

Be aware of FAR Subpart 3.11, Preventing Personal Conflicts of Interest.

A situation in which a covered employee has a financial interest, personal
activity, or relationship that could impair the employee’s ability to act
impartially and in the best interest of the Government when performing
under the contract. Does NOT include a de minimis interest that would not
“‘impair the employee’s ability to act impartially and in the best interest of the
Government.”

« Among the sources of personal conflicts of interest are—

« (i) Financial interests of the covered employee, of close family members,
or of other members of the covered employee’s household;

* (ii) Other employment or financial relationships (including seeking or
negotiating for prospective employment or business); and

« (iii) Gifts, including travel.
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Tips to Reduce Personal Conflicts of Interest

FAR 52.203-16, “Preventing Personal Conflicts of Interest” requires
SCREEN for PCls by requiring disclosure of employee interests (and
requiring employees to update disclosures if change of
circumstances);

PREVENT or MITIGATE PCls involving employees

PROHIBIT use of nonpublic information

OBTAIN nondisclosure agreements from employees

EDUCATE employees regarding obligation to avoid/disclose PCIs
OVERSEE compliance continuously

DISCIPLINE employee PCI violations

REPORT PCI violations to Government

FLOW DOWN clauses to subcontracts for covered activities valuing
over $150,000 and requiring performance of acquisition support
functions
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OCI Example 1

(v.5.ARMY]

 Program name: Scientific and Engineering Support Services

» Brief Description of Issue: Contractor A was asked to conduct testing
on a tactical radio system. At the time of the request, Contractor A
was a joint venture between the testing company and the company
that developed the tactical radio system.

« Resolution/Mitigation Plan: Impaired objectivity OCI existed. OCI
could not be mitigated. Contractor was not permitted to conduct test
on system.
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OCI Example 2

* Program name: Automation, Contracting, and Administrative Support
(ACAS) Services in Govt Organization ABC

» Brief Description of Issue: Support contractor B wanted to be able to submit
proposals on requirements for other Government organizations that normally
obtain services from Govt ABC. Contractor provided support functions to
include automation support, general office administration, support for
advanced acquisition planning, contract closeout assistance, and file
maintenance. Contractor had access to proprietary and trade secret
information.

* Resolution/Mitigation Plan: OCI could not be mitigated. Both a potential and
actual conflict of interest existed in that the contractor had continuous,
unfettered access to the data in files, including proprietary and source
selection information. The appearance of impropriety was too great to
overcome. Contractor was excluded from existing and future procurements.
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OCI Example 3

« Brief Description of Issue: Draft copies of a performance work
statement and acquisition plan for a planned acquisition were
submitted to a requiring activity’s support contractor employee for
review. The support contractor company also intended to propose
on this requirement. The reviewed documents included sensitive
Information such as the proposed funding breakdown, Independent
Government Cost Estimate (IGCE), competitive strategies, and the
proposed timeline/milestones to award.

« Resolution/Mitigation Plan: A Non-Disclosure Agreement (NDA) was
signed by the contractor employee, binding the employee to retain
any classified or procurement sensitive information viewed or
received while on assignment with the US Army.
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Questions?
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